
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

TODD’S SERVICE STATION, ) RECEIVED

CLERK’S OFFICE
Petitioner, ) ~ 2 2 2003

vs. ) SThTEOFiLLINOIS
) PCBNo. 03-2 DollutIOfl Control Board

ILL[NOIS ENVIRONMENTAL ) (USTAppeal— Pet’ition for Reviewand
PROTECTIONAGENCY, ) Hearing/Appeal)

)
Respondent. )

PETITIONER’S POST-HEARINGBRIEF

NOW COMES the Petitioner, Todd’s Service Station, and its contractor, Midwest

EnvironmentalConsulting& RemediationServices,Inc. (“Midwest”) by their attorneys,Elias,

Meginnes,Riffle & Seghetti,P.C., and as and for Petitioner’s Post-HearingBrief, statesas

follows:

BACKGROUND AND UNCONTESTEDFACTS

1. Todd’s Service Station retainedMidwest to remediatethe property locatedat

1303 WashingtonRoad,Washington,Illinois, LPC #1790755036,LUST Incident No. 981257

(theProperty).

2. The Propertywasclassifiedasa High Priority Site. An initial CorrectiveAction

Planwaspreparedand submittedthe initial High Priority Site investigationCorrectiveAction

Plan proposed to perform preliminary TACO calculations. The final Corrective Action

CompletionReportcontaineddetailedTACO calculationsandgroundwatermodelingaswell as

Highway Authority Agreementsandengineeredbarriers. Additional personneltime beyondthe

initial CAP budgetwasneededto coverthecostsassociatedwith thesiteclosure.



3. The Illinois Environmental Protection Agency (“IEPA”) orally authorized

Midwest to perform the additional work. Midwest, with the prior approval of the JEPA,

performedtheadditional work to obtainsiteclosure.

4. By letterdatedApril 18, 2002, Midwest submittedaBudgetAmendment,seeking

payment of the additional amount of $7,483.58, which was the amount reasonablyand

necessarilyexpendedto completetheworkon theproject.

5. By letterdatedMay 23, 2002,theJEPArejectedtheBudgetAmendment.

6. Subsequently,onJune3, 2002,Todd Birky ofMidwest spokewith Harry Chappel

andJamesMalcolm oftheIEPA, anddiscussedtheMay 23, 2002, rejectionletter. Midwest was

informedthat the IEPA would reconsiderthe denial ofthe BudgetAmendment,if it receiveda

writtenrequestto do so.

7. By letterdatedJune4, 2002,Midwestmadesuchawrittenrequest.

8. By letterdatedJune7, 2002,theIEPA approvedpartof thepreviouslysubmitted

Budget Amendment, but rejectedthe remainder thereof. Specifically, of the $7,483.58

requested,$2,806.08was approved,and $4,677.50was rejectedwithout comment. That letter

wasdesignatedasafinal andappealableorder.

9. Todd’shaspaidMidwest theentire$7,483.58.

10. All of the personneltime, which comprisesthe entire $7,483.58requested,was

time actuallyspenton theproject.

11. This appealconcernsthe propriety of the $4,677.50reductionof the amended

budget,which Petitionerrespectfullymaintainswas arbitraryandcapricious.

12. Thehearingin this casewasconductedon July 15, 2003.
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SUMMARY OF CRUCIAL TESTIMONY

TODD BIRKY, ENVIRONMENTAL GEOLOGIST, MIDWEST

Mr. Birky oversawthe project at issue. (Tr. 31) He hadworkedon approximately75

petroleumcontaminatedsites. (I~~.)Hepreparedthebudgetwhich is at issuein this case. (Iç.~)

Thework performedpursuantto thatbudgetincludedtheTACO calculationsandmodeling,two

Highway Authority Agreements,andthe plansand budgetwork. (Tr. 32). Mr. Birky testified

that he hadfrequentphonecontactwith JamesMalcolm of the IEPA regardingthework which

wasperformedin the field. (I4~)The projectwascomplicatedbecauseofthe presenceof fiber

optic lines (which limited the locations for subsurfacesampling). (Iç~.) Mr. Malcolm of the

IEPA made the suggestionto do off-site sampling acrossa major roadway. (Ide) That

suggestionsignificantly addedto the cost ofthe project. (Tr. 36). The off-site testing andthe

necessityof obtainingtwo (2) HighwayAuthority Agreementswere a majorportionof thecosts

involved in this case.

Mr. Birky identifiedPetitioner’sExhibit 1 (which wasadmittedwithout objection)asthe

personnelpageof the budgetamendmentwhich was submitted. (Tr. 37). He waspersonally

involved in thepreparationof thatdocument. Mr. Birky testifiedthat Midwest spentat leastthe

numberof hoursdepictedon Petitioner’sExhibit 1 in connectionwith the amendedbudgetfor

theprojectin question. (Tr. 38).

AL GREEN,PRESIDENTOF MIDWEST

Mr. Greentestifiedthat Midwest hasbeenin businesssince1991, andhasbeeninvolved

in well over300 LUST Fundprojects. (Tr. 13). Mr. Greenprovidedan overviewof theproject

in question,the difficulty encountered,and the communicationand approvalsfrom the IEPA.
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He testifiedextensivelyregardingthe processof obtaining the Highway Authority Agreements

andtheadditionalwork necessitatedby theoff-site testing.

Mr. Green identified Petitioner’sExhibit 1 as the personnelsummarysheetfrom the

correctiveactionplanbudgetamendmentsubmittedto theIEPA by Midwest. (Tr. 22).

He testifiedregardingthat Exhibit asfollows:

(by Mr. Riffle)
Q. I want to spendsometime looking at this in detail. I want to ask

you a couplegeneralquestionsfirst. Doesthis document,page 1 of Exhibit 1,
accuratelydepict the numberof hours that Midwest spentsolely in connection
with the scopeofwork coveredby theamendedbudget?

A. Actually therewereprobablymorehoursspent. This waswhatwe
deemedto be reasonableand acceptableto submitin asfar asthe time that was
spent.

Q. As to eachof the categorieswhereyouhave specifichours listed,
canyou testify unequivocallythat Midwestspentat leastthat manyhourson each
of thosecategoriesfor eachof thoseclassificationsof individuals solely on the
amendedbudgetphaseoftheproject?

A. Yes.
(Tr. 22-23).

With respectto thehourly feechanges,Mr. Greentestifiedasfollows:

(byMr. Riffle)
Q. Looking now at the hourly rates, I note that the JEPA challenged

threeof those rates. They happento be the first threeon that listing. If my
records are accurate, they reduced the hourly fee for environmental
hydrogeologistfrom $98.00 to $85.00. In yourexperiencein the environmental
field is the $98.00 an hour amount that Midwest chargedfor environmental
hydrogeologistreasonableandcustomary?

A. Yes.
Q. Turning now to the professionalgeologist categorythat reduced

that from $110.00to $100.00,in yourview wasthe $110.00anhourratethat you
chargedreasonableandcustomary?

A. Yes.
Q. Thirdly, they have reducedthe senior environmentalmanager

categoryfrom a $110.00to a $100.00. In yourexperienceis a $110.00anhour
for seniorenvironmentalmanagera reasonableandcustomaryamountto charge
for thosetasks?

A. Yes.
(Tr. 23-24).
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Mr. Greentestifiedasfollows regardingthescopeofwork relatedto theamendedbudget,

andthereasonablenessoftheamountscharged:

A. It would havebeenfor theactualTACO andtier for closureof the
site, themodel andcalculation,theHighwayAuthority Agreements,andthe final
closuredocumentation,the reportto theEPA andthefinal reimbursementfor that
work.

Q. The total amount you chargedfor that phaseof the project was
$7,483.58?

A. Yes.
Q. Has that amount indeed been paid by Todd to Midwest

Environmental?
A. Yes.
Q. In your experiencewas $7,483.58 a reasonabletotal amount to

chargefor thescopeofwork thatwascoveredby theamendedbudget?
A. Yes.
Q. In your experiencehave you seen instanceswhere significantly

higheramountshavebeenchargedfor thattypeofscopeofwork?
A. Yes.

(Tr. 24-25).

HARRY CHAPPEL, IEPA, UNIT MANAGER,
LEAKING UNDERGROUND STORAGE TANK SECTION

Mr. Chappeltestifiedthat hesignedtheJune7, 2002, letterwhich modified (reduced)the

amendedbudget.(Tr. 51).

With respectto the “deductions” for the number of hours and rates approved,Mr.

Chappeltestifiedasfollows on direct examination:

The numbersreflectedon this tablethat showhoursapproved,are
the hours that I deemedreasonablefor the additional efforts in preparingthe
secondbudgetandthe HighwayAuthority Agreementsandthat I felt wereabove
andbeyondtheoriginal budgetwasapproved.
(byMr. Kim)

Q. What did you basewhat you believe to be reasonableon those
specificdeductions?

A. My experiencein preparingbudgetsandreviewingthem.
(Tr. 68).
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On cross-examinationMr. Chappeltestifiedthat he hadneverbeento the site in question

and furthermore,at no point madean investigationof theuniquedataregardingthe site, stating

in pertinentpart, asfollows:

(by Mr. Riffle)
Q. Would it be fair to say that every site where you’re doing

environmentalclean-uphasits own differencesfrom siteto site?
A. Yes.
Q. Do you see quite a variation in the budgetproposedin different

LUST sitesthatcomeby youroffice?
A. Yes.
Q. Do you reviewtheenvironmentaldatarelatingto this site?
A. No.
Q. Haveyoueverbeenon thatsite?
A. No.
Q. Have you ever reviewedthe mapsor plansor anything relatedto

the site?
A. No.
Q. Did you ever speakwith Mr. Malcolm aboutthat difficulty with

the utility linesthat wasencounteredin termsof wheretheboring locationscould
be located.

A. Not thatI remember.
(Tr. 81).

Mr. Chappel was not aware of the processesfollowed in obtaining the Highway

Authority Agreements,or the difficulties encountered.(Tr. 69-70). He was not aware that

obtaining Highway Authority Agreementscan be a tedious and time-consumingprocess,

testifyingasfollows:

A. I haveno experience.
(Tr. 70)

With respectto thebudgetreviewprocess,Mr. Chappeltestifiedasfollows:

(by Mr. Riffle)
Q. Do you have any genericrules or rules of thumb asto how much

time youcanapprovefor aparticularNFRproject?
A. How manyhours?
Q. Right.
A. ThatI canallot?
Q. Right. Thatyou would normallyallot for anNFR.
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A. In determiningabudgetsubmittal,thenumberofhours?
Q. Correct.
A. No, we don’t.
Q. It’s entirelysubjective?
A. Correct.

(Tr. 73).

With respectto reasonablenessof hourlyrates,Mr. Chappeltestifiedasfollows:

(byMr. Riffle)
Q. Do you take into considerationthe reputation and ability of

contractorswhenyoudeterminetheappropriatenessofhourly rates?
A. No.
Q. Regardlessofwhethersomebodyis very goodor not sogood,they

aregoing to getthesamehourlyrate?
A. To theextenthumanlypossible,I try to do that, yes.

(Tr. 75-76).

With respectto the numberof hours actuallyexpendedby Midwest on this project, Mr.

Chappeltestifiedasfollows:

(by Mr. Riffle)
Q. Do you haveany specific evidencethat the hoursclaimed in the

amendedbudgetwerenotactuallyexpendedby Midweston thisproject?
A. No, I do not.

(Tr. 71).

(by Mr. Riffle)
Q. You don’t know how many hours actually were expendedby

Midweston this project,correct?
A. No.

(Tr. 77).

ARGUMENT

It is undisputedthat Midwest expendedat least the numberof hours set forth in the

amendedbudget(Petitioner’sExhibit 1) in order to properly completethe project. (Tr. 22-23;

38; 71; 77). It is alsoundisputedthatthesehourswerereasonablynecessary,andwereexpended

at the direction of the IEPA (or, at the very least, with their full approval). (Tr. 32).
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Additionally, it is undisputedthat difficulties were encounteredon the project which required

off-site testing,andtheprocurementoftwo HighwayAuthorityAgreements.

The IEPA hasnever articulatedany valid reasonfor rejecting more than62% of the

amountrequestedin theAmendedBudget,otherthanMr. Chappel’stestimonythat thereduction

wasbasedon his “experiencein preparingbudgetsandreviewingthem.” (Tr. 68). However,

Mr. Chappelhasacknowledgedthat he hadno evidencethatthehoursclaimedwerenot actually

expended(Tr. 71)andthat hedid not knowhow many hourswereexpendedby Midwest on the

project (Tr. 77). He claimednot to be awareof the actualfield activities, Highway Authority

Agreements,or difficulties encounteredon the project. He neverreviewedthe environmental

datarelatingto thesite. (Tr. 81). Heapparentlydid not consultwith Mr. Malcolm in makinghis

determinationregardingthe deductions(althoughit appearsthat Mr. Malcolm wasactuallythe

authoroftheJune7, 2002 letter in which $4,677.50oftheamendedbudgetamountof $7,483.58

wasrejected).

Petitioner respectfully maintains that the reduction of $4,677.50 from the Amended

Budget was improper,rising to the level of being arbitraryand capricious. If the IEPA had a

definedstandardfor reviewingbudgets,andfollowed thatstandard,it would probablybeentitled

to a deferentialstandardof review,andpetitionerwould be requiredto establishthatthe decision

at issuewas arbitrary and capricious.(See, e.g., Town of SugarLoaf v. Illinois Environmental

ProtectionAgency, 305 Ill.App.3d 483, 712 N.E.2d 393, 238 Ill.Dec. 671 (5th Dist. 1999)).

Even under that standard,Petitioner should prevail, becausethe determinationat issue was,

indeed,arbitrary andcapricious.In City of EastSt. Louis v. EastSt. Louis FinancialAdvisory

Authority, the Illinois SupremeCourt explainedthat failure to follow guidelines set by the

legislatureis groundsfor a finding that the agency’sdecisionis arbitrary and capricious. 188
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lll.2d 474, 722 N.E.2d 1129, 243 Ill.Dec. 60 (1999); see also Greer v. Illinois Housing

DevelopmentAuthority, 122 Ill.2d 462, 505-06, 120 Ill.Dec. 531, 524 N.E.2d 561 (1988).

Absentsuchguidelines,however,deferentialreviewis not evenpossible.

Hereit is clearthatthereis no establishedstandard,andcertainlyno writtenstandard,

appliedby the IEPA. Rather,thedeterminationis purelysubjective,variesfrom unit to unit, and

is not susceptibleto anymeaningfulcomparisonor analysis. In theabsenceofsuchcriteria,

Petitionerrespectfullymaintainsthatdiscretionaryreviewis not appropriate,andthehigher

standardof arbitraryandcapriciousshouldnotapply.(~4)Regardlessof whatstandardis

applied,however,the deductionsshouldbereversed.

CONCLUSION

For all of the foregoing reasons,Todd’s Service Station respectfully requeststhat the

Final Decision be reversedor modified by increasingand acceptingthe budgetas initially

proposed,therebyallowing additionalreimbursementin theamountof$4,677.50.

Respectfullysubmitted,

Todd’sServiceStation,Petitioner

By: -

RobertM. Riffle
Its Attorney

ROBERTM. RIFFLE
JanakiNair
Elias, Meginnes,Riffle & Seghetti,P.C.
416 Main Street,Suite 1400
Peoria,IL 61602
(309)637-6000
603-925
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CERTIFICATE OF SERVICE

Theundersignedcertifiesthat on August21, 2003, acopyofthe foregoingdocumentwas
serveduponeachparty to this caseby

X Enclosinga truecopy of samein an envelopeaddressedtothe attorneyof recordof eachpartyas listed
below,with first classpostagefully prepaid,and depositingeachof said envelopesin the UnitedStates
Mail at 5:00p.m.on saiddate.

Personaldeliveryto theattorneyof recordof eachpartyatthe address(es)listedbelow

Facsimiletransmissionwith confirmationby UnitedStatesMail

— Via FederalExpress- ExpressPackageService- Priority Overnight

Dorothy M. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W. RandolphStreet
Suite11-500
Chicago,IL 60601

CarolSudman
HearingOfficer
PekinCity Hall
Council Chambers
100 SouthCapitalStreet
Pekin,IL 61554

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021N. GrandAve.,East
P.O. Box 19276
Springfield, IL 62794-9276

RobertM. Riffle
JanakiNair
Elias, Meginnes,Riffle & Seghetti,P.C.
416Main Street,Suite 1400
Peoria,IL 61602
(309)637-6000
603-925
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